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WEST MIDLANDS PROBA'TION COMMITTEE v'

sEcRETARY oii SiAiil-foT run ENYIRoNMENT

counr on Appe.cl (fi'*:jf:li:"r$T-* and Pir L.JJ'):

Town and country planning-Material nQl1t1tS consideration p'urs'uant to'Town and

country Planning.Act'i'ssd"'ii'ii;'/"012^:,^2liision 
to'bail hostel-Fear of

crime-lmpact o7 o"''opiint on use of neighbouring land

The appellants were refused planning'permission to extend a bail and probation

hosrel to accommooare;ifif;'8'6i"ir'g.. 11*ut 
lo.ul.o within the freen belt

adiacent to a quret ,ooutilu'i't'ot'iing eslqte'-po upp*iitt" tnspector found on the

evidence, that the upp."ot-n'in"ness-and insecYtJi'"i;;;by i"iid"ntt *'t iustifi ed

because there had been ", "ii"uiirrr"a pau.tn ot u'"tiauiJoi u"iiing tlpr 11: hostel in

the form of drunken ;;";;til;;ia'l behavioui--and some o-f the .bailees 
had

committed crimes in tn""ji.r^ii" ,J1ri"a tn. .pi"uj^"" ihe basisrhat the proposal

woutd be likety to .*u"Jriii"'i-n"'if4lgrU"tgihnA i.."ntuute.the fears^of 
-local

residents and so r*puo tn'"iiiiui"g ionoitiont' rne insp"ttor's decision was upheld in

the Hish court. on dii;i'toiil-Coott or,epp"'J' 1n-e appettants su6mitted'

amonsit other things, i"h;;'^lr:d;h.nsion a-lf iliiii"t" no't^material.planning

considerations because th;i iid;;i;"lut" to ttre cf,araciei of the use of laird' They

arsued thar a distinctr";li;i;;G d;iwn between-t'ir! uie ot tano and the behaviour

;f;."pG on and off the land'

Held. dismissing the appeal' that where-il is justified' a fear of crime emanating

from a proposea a"u"rofiP#Jii'iJ."i,3ui!."t ugitiia maietiut planning consideration

toaplanrungdecrsron' irt'"iiit"*Sianti-locial'bJha-viouraiosefr"Tllt:useof 
the

landas a bail hoster uno dio"*i arise merely u".u'ii"liiiit identity of the particular

;ilier or of Particular residents'

Legislation referred to:
Town and Country Planning Act 1990' section 70(2)'

"",t"i,fi:::1;i,l";, 
rovinciat picture Houses Ltdv.wednesburv corporationft94S)t

*|;ir%t*^ 
v. se*etary of state for the.Enuiro.nment lr987l !-P Lt49

h\ Bushett r. sr.."'!o# iiSi"iiiiiini'nnu:r?lu'ne'!!t [1eB1] Ac' ' 7s' '''
lq\ rosr nornrt urailr{ txiriii t""riit r:. aritxjn Trahspoit commission 1196212

"iz\i{iy",ti:;';3:f:/";r^2:::: 
fii'!'*'Li:i::# frl"flfrri;'ol-:}% oo"'n^"''

@i4\r3:"i3h,Xitioo;r'lillil*ry_Borough Councir v. secrerarv of state for the

t;,U;";*;:tn]#,i,it;l;if,. s,,,,,o,y of stateforthe Environmentl1e8r]A.c'
"'ftlol,x.t:;:,';u*';,!;!,"ii'if:L?l:H;rf 

LY,"3:,Y::x::;:fiiJi,lj"',1;11il\"''
tt?ii1tr*l,trl;21',.r,,,,,ooersy'!!:I:!:,::'r::r::ill?sili;tiairltt

Ii;\w;;;;;;rii CitY countitv" Great Portt

Appeat by West Midlands Probation -Committee 
against the decision of

Robin purchas, o.c. sitting as a Deputy frigii-co"ttTudge on August 20,
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1996. whereby he dismissed an application to quash a. 'lecision of the

3#;,;H;; $t"i" t"i irt" Enviroririent who. thrbueh his Inspecto{, ha4

;i.-].;;e il;pi,*l i;y ,h" appellants. against f refusal.by Walsall

ili,ii"ii,rit"" Ii,jr'ough 
"ioun"1 

lfi'gdl ptanline permission in respect of
iil;";;i;;rir" "i u u"al;;e *ob;t"16n h6stel atSionnall Roa_d, Aldridge,
w;r;ilrui;;ir. rt " iu"t, -6.tuted in the judgment of Pill L.J.

Robert Griffiths, g.c. for the appellants'
Michael Bidford for the first respondent'
Ian Ponter for the second respondent'

PILL L.J.: This is an appeal from a decision of Mr Robin-P-urylras''Q'C'
,itini-ui-u"D;pt;y litsfl' ck;;;i ]yag4 on August 20' ree6'^The - jud'ee

;ffii".fi u" upifi"ition% q"^tt "a"g]sion of thd Secretary of State for the

ffiffi;;t [{il; S;;r"triy oi-siui"';; wlerebv he dismisied u" uPry?lPJ
W;;; Miahrdi proUaii'o-n*Co*-iit"" (".ttt" Coitt-itte.e") against a retusal

;; w;i;;If Ni"tr"p"iiti" ii"-Gil c;"ricii 1"the council") to grantplanning
;il;;:id il-i"ip""ioittti "?t"n.lon o!.a bail and piobalion hostel at
S;;;;li R"rh, Af iie;, w".iiuiiot""d-s.The appeal wa1o9J1!f-ed bv an
Insoector appointed biA;Slti"i"ty .tstate a'nb was announced by letter
a;ffi D;";'frbiii,tgbs following a-local public inquirv' r - -

plannins permissi#iv"i gii"tl?lqtg8d for the eieciion of a secure unit
t"r' S"t?"in"-ailTi,'"u!i ;e;i;;;tt. 

-trrJ 
unit formed part of the Druids'd;"i['dil;i;"H;;;"o.pr"*, most of which had later been trans-

formed into a nursinihffi". ih| unit wus converted in 1989 to a bail hostel,
it"#i;; a&;;i";d, 

"si;;itt" L-itti"g pirmission, that ptanning permission
;;.";;? il;i;;ai; i't;;;;;;;ion' fuir and prob'ationhostels wbre treated
bv the Council. withoui ii,i,j,lii6", "i i-iui geher* use, outside the specified
uie classes in the Use Classes Order'*Th;;;tA 

pio"iJ".-uJ.otn*oJuiio." for up to 12 bailees, a typical stay

being about tout *""ir}tiy?i;;;ilitJitieside at the hostel6y virtue of

ffiridt;il;i;;.id";;; i-pbr"a by'the court when granting bail- A curfew

operates between 11 ;;;*i I a''m' ourine the diy bailees are normally

supervised by two pril"rri"*i offi."rr and" up to four administrative or

domestic staff are "l;;"*;;i;Ainiunning the hostel' At night, an assistant

;;a-e"nil[u i"ri"r iupitnitot are presenl at the hostel' - ]
The committee is d tody corporate.established under the Probation

Services Act 1993 ;"e ;i.l;p"iriuiiiti"r with respect. to tlre qt-9*1i9l
;;;;t;;t outlnttre Act. Prirsuant to section 7 of the Act' the commrttee
is empowereo to provloe hostels to accommodate those remanded on bail

wi thacondi t ionofres idenceatanapprovedbai lorbai landprob 'at ion
hostel, those subject i" ffi"U"ti* ;td"i including a condition to reside at

such a hostel, unA piiiJ""* 
-t"f"urgq 

on li""oie from custodv with a

condition of residencve^;;;;il" i;;i;i. Se"ti;it ot ttt" Act emp<iwers the

Home Secretary '" ipii"i!' " h;rGl-"rd he is also empowered to make
grants for expenditur?il pi"tiOing ilil a"A probation hoitels under section

17 of the Act. tn D";#;'"; 19tt;?h" Hgr"dotfi"" issued a Guidance Note

entirled,,ApproueO Hai'l"ana Fi"b"ti&tbait ttottet. Development Guide"'

ii-included giridelines on site selection'
Aldridee is Oescrfied Uy ttt" Inspector-as a modest town and is two miles

r.";\i;i;I. i-h;;;ii.;;-.;;i6-Jb-ueing at the very edge of Aldridge

and within ttre west"tr,tIaild;G;;;; neti. dpposite, the Inlpector found'
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modest town and is two miles
I at the very edge of Aldridge
ipposite, the InsPector touno'

stand the neat houses and bungalows of a suburban estate. Adjacent to the
hostel is a large nursing home in extensive grounds and a substantial
dwelling. The p'roposal iivolved a two-storey eltension to the side of the
building. It would accommodate an additional eight bailees and there would
be some increase in staffins.

Planning permission wa-s refused by the council on January 3, !995,
contrary to tlhe advice of the Director of Engineering and Town Planning.
The reason given was:

The residents of the area and the adjoining properties now experience
severe and material problems and incidents arising from the existing use
of the premises, which are incompatible with the surrounding residen-
tial are^a. The further expansion of a use which, in the considerEd view of
the Local Planning Authority, is unsuitable for that area has the
potential to further exacerbate these problems, to the detriment of the
lmenities which local residents couldleasonably be expected to enjoy.

The Inspector defined the issues in the case as follows:

(1) Whether the scheme would noticeably impair the living conditions
that nearby residents might reasonably expect to enjoy in an area
like this and, if so,

(2) Whether the need to provide more places !! bail hostels through-
out the West Midlands would provide a sufficiently cogent reason
to warrant expansion of the hostel at Stonnall Road.

On the first issue, the Inspector found that the hostel had attracted
numerous police visits, many late at night or early in the morning. Some of
the visits irivolved arrests, p6rsonal injtiries or the breach of bail donditions.
The Inspector stated that:

It is not surprising that local residents living in such a quiet, sylvan and
suburban street should be seriously disturbed by the noise of police
cars, police radios and the impact of flashing lights close to their homes,
particularly when events occur at times of relative peace and quiet or
when police cars have to wait in the street while the hostel gates are
opened. The evidence demonstrates that residents might well have to
endure such occurrences at fairly regular and frequent intervals. And,
of course, the need for ambulances or other vehicles to attend in
emergencies must add to this intrusive impact.

The Inspector went on to consider the implications of an expansion of the
hostel. He concluded:

I consider that the proposed expansion of this hostel would be likely to
significantly increase the disturbance endured by those living nearby.

He next considered the apprehensiveness and insecurity of residents living
in the vicinity of the hostel and stated that:

Such harmful effects would be capable of beine a material consideration
provided, of course, that there were reasona6le grounds for entertain-
ing them; unsubstantiated fears-even if keenly felt-would not
warrant such consideration, in my view.

The Inspector found that residents' apprehensions had some justification.
Having i:onsidered the evidence, he reierred to bailees fighting in the street,
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or moaning and mutilating themselves' or smashing crockery..in private
drivewavs ind milk bottles in the road. These be descrrbecl as "dlsillrDmg

il;i#;";. ffit""i rrao committed robberies in the area andhadbroken into
"ii.. nii".Enii is made to "drunken, intimidating or loutish behaviour".
The Inspector stated:

I consider that such occurrences give reasonable gr-ounds for residents
;;f;;i "pp;ehensive; and, th-e cu'mulative effect-of such events could
;;";;;"b'li b; e*p"it"o io fuel -a genuine "fear of crime"' That is
recoenised ur u r'iettifi.ant problerfi in its own right particularly if
affec"tins the more vulnerable sections of the communlty-' Iil(e some oI
Itt" *il"ii"liiviiaerty people here (Circular5/94). I think that expansion
of the hostdl would incrbase the potential Lre.quenfy o,f thqse occur-
rences and so exacerbate the "feai of crime" that already exrsts.

He noted that:

Rowdy or raucous activity is particularly noticeable-among:l the quiet
ariuli'unA *"nu"r of tnii neit suburbair estate . . . It would be hard to
fiEi";; ;"* io.ong*ou. j uxtaposition. qlitg.1pl"t-from the fact
that there ur" nu111"iofis instahces 'iuhere the identi,ty_ of an occupant is
crucial to the u""6piuUifiiy .f " pt"t"i"g proposal-(as.Circutaf 11-195
clearlv demonstrafesj, a hefining charait-erisiic of using land for a
;lrdU'"ti-i""4 Uuii tiort"t" is tha"t it may provide accommodation for
"I;b;;i";; oi u pirti""tar category of b'aiiee. The proposed extension
inevitability incre-ases the possibility of residents encountenng-T"o_t?
Uuit""i. I c6nsider that locafpeople *ould thus have good reason to teel
more apprehensive than they do now.

The Inspector concluded as follows:

Takine all those matters into account, I conclude that the expansion of
thir drt;i would be likely to exacerbate the disturbange, a1d accentu-
ut?tttl f"ur. of tftoieiiuiig nearby, and so noticeably impair.the living
conditions that residents might reasonably expect to enJoy m an area
like this.

on the first issue, Mr Robert Griffiths,9.9. for the committee, submits that
""oi"tt""iioo and f"ai ire not material planning considerations since they
;'.';;;;il. to it Jif'uiacter of the use of lanii. Anti-social and criminal
behiviour of some of the hostel residents on or near the land was not a
tnuiEtiuL plannine "on.iAl*tion. As Mr Griffrths put it, the isolated and
ilffi;;;i;l;;#ri;il of some of the residents did not stamp their identity
;;il,til;;;ith" fid:A distinction has to be drawn between the use of

ild ;a betrauiour of p"opt" on and off the land. Moteover, apprehension-""Jt""i 
iannot be m6asuled objectively and provide no basis for estab-

li.ftirn-ttr"t there is demonstra6le har''m to interests of acknorvledged
il;id;;. a"ii-ro"iui oi criminal behaviour should not be taken into
;;J"fi;, tit; u-ppri"uiion.hould be considered on the assumption that the use
;ilil;;a;;iria6;i;;'fri"nd activities on it would not involve breaches of
the law."^'ifir 

afro submitted that, by his reference to "the-iden-tity of an occuqant "

thelnsoector misunderstood Circular 11/95. The Circular is concerned wtth

;i;#id"-;;;dilffi ;;a ;;ouia"s onty that, somerimes -and .exception ally,

it " lO"itity of the occufier of land may be relevant tor the purpose or
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grantiyg.permission by attaching-an occupancy condition where otherwise
permission would have to be rdfused. It contiins oo *atturt-i"; *f""i;iplanning permission by reason of the identity of the o""uo-ier. 

---

I say at once that I accept Mr,9riffiths' sirbmission qhiat, in the present
context, reference to circu-lar 11/95 was inappropriate-. unoJitiie ti;di"g"Occupancy: general conditions,', paragrapli'lZ prouiO"s:

Since.planning controls are concerned with the use of land rather thanthe. tdentlty of .the user, the question of who is to occupy premises for
w.nrcn permlssron ls to be granted will normally be iifeievant. con_orrlons restnctmg occupancy to a particular occupier or class of
occupier should only be useil when s^pecial plannine'erbunds can be
demonstrated, and where the alternative worild notttiairv u" iefusal ofpermrsslon.

The following.paragraphs of the circular deal with a series of situations inwhrch permission fbr development would normauy be refused but there aregrounds for.granting it to nieet a particular need. Exampi". a."-;srunrru',
1T^"_1"_r Xl.-tlllry,to rhe main dwelling_house, permissiod for a aw5Uing iomeer an roentlned neecl tor statf accommodation, and permission to alld-w ahouse to be built to- accommodate an agricultuiar';;-i;;;;trv'.*orker.
Planning conditions which tie the occupatioriof the dwittineio the'ioentffied
:::"1y:tiP-:.1p!lop_.i1t" That principte has, in {y view, ,""beaiiil;pon ir,"present lssue as to whe_th_er permission can be refused becau"se'of thebehaviour of bailees and I disagree with tle judge on thii poirri. fr'o*"u"r, t
l1g^1t9^+:Jn-spector's referenEe to the ciriuta"r as meteiy in asioe wtrictrdoes not attect the acceptability of his reasoning.
.-,^S-"-.,rioar^L9!rl-,gf Th9-Town 

-and 
Country p!f,nning Act 1990 requires aplannrng autho.nty u.pon an application for planning permission to haveregard mter alta to "material considerations''._In siringer v. Minister ofHqryys and Local Government [1970] 1 w.L.R. tjar, tooll i. .tut"o utp.1295:

In principle it seems to me that any consideration which relates to theuse and.development_ of land is caiable of being a planning cbnsider-
auon. wheth€r a particular consideration falling uritliin that 6road class
s material in any given_ case will depend 

-on 
the circumstances.

How-ever, it seems to me that in consideiing atr uppeat it " tvtinirte, isentitled to ask himself whether the propo^s.ih d"r,;b6;t i. "o-put-
ible with.the proper and desirable irsebf other hndin-itre aiea. por
:IiTpJ: l{ pj."$li_"1 is sought to erect anexplosives factory aO.iacini
ro a scnoor, the Mlnlster_must surely be entitled and bound t6 co"nsider
the question of safety. That plainly'is not an amenity .o.tJio"rutioo.

cooke J. cited the statement_of widgery J. in Fitzpatick Developments Ltdv. Minister of Housing and Locar dovirnment liinr"porGo)-rt6iZ+, :.l,esthat; "An esiential feiture or phnning ;;Jib;\h^;;5;;;1d "f d'ifferentuses or activities which are incbmpatiSle the one withihe otti,I 
-

lnwestminster council v. Great-portland asmtes pii t19gtiA.-c'6 6r at670Lord Scarman stated that:
The test_, therefore, of what is a "materiar consideration,' in thepreparation of plans or in the control of development . . . iiwtrether itserves a plantmg purpose: see Newbury Districi Council v. secretarv ofJtate lor the L:nvironment ll98ll A.c. 579, 599 per viscount Dilhoind.

(1998)76P. & C.R., Part No. 5 @ Sweet & Mawell
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And a planning purpose is one which relates to the character of the use
of the land.

Mr Bedford, for the Secretary of State, relies on two other authorities to
demonstrate circumstances iri which the imp.act of a development upon
neishbourine land mav operate as a material consideration. In Finlqy v'
Si&rn y of Snte for thi Eivironmentl!9831 J.P.L. 802 the Secretary of State
iefused'pldnning"permission for use oT preinises as a private members club
*h"r" s.i*rrattv ixbticit fllms were showi. The Secretary of State regarded as
^o iroortunt'coniideration the fact that the residential use of a maisonette
;il;;'th" ;;peaisite "shared its entrance with the exit from the cinema club.
itris faCt.pirlicularlv in view of the nature of the films being shown, is likely-
t" a;6;;'.iantial octupiers and could effectively prevent the occupation of
inii r".ifi""iiut u"co*inodation". It was submitfed that the Secretary of
Stite traa taten into account an immaterial consideration, namely the nature
of the films being shown. Forbes J. is reported as stating that:

The Secretary of State was not,saying "I dislike pornographic films"
*t ut tt" was iaying was a pure plqn"ing matter, naqrely if people show
pornographic hhnls dowristairs, it was likely to be a deterrent to
loi"nt]ui'o".upiers of the residential accominodation upstairs. That
i"* m"i'' thai the accommodation may be difficult to let or use for
i"iiOintiii purposes. That seemed to him [Forbes J'] to be a wholly
"""i""ptioiabie way of looking at it from a-planning point of.view. In
ottrei dorOs, that tobk, in his frew, a planning judgment made by the
Secretary of State wi(h which the court should not intertere'

In BIum v. The Secretary of state for the Environment lL98Tl.p.I=.278, an
""foi"i.""t notice wat s"erved in respect of a riding school. Upon an
application for planning permission, the Inspector identllled.as the maln
i"'u"-*trLit"r o'. oot a"riding school use caused significant harm to the
iiiiAt"*-"v "itwork in the adjoining public open land and detracted from its
visual ardenities as part of a conserv-ation area. He found that the very poor
riuiJoi ttt" networli was attributable in large part to horses coming from the
appeal site. Simon Brown J' stated, atp-281, that he:

recognised that a planning authority might very well place greater
*"ie-ltt on q";itioni of, for"instance, higtrway danger, and to consider-
atio?i oipuielv visual amenity but that fras a very far cry from holding it
Iti""-"tiiiliund i-p"tmissibl'5 and an abuse of pianning porwers to have
resard to the envirbnmental impact of a development of this character
up"on the visual amenities of suirounding land.

The relevance of public concern was consider"4lf t|tl pgtr:t n Gateshead
U.n.C. v. Secretaiy of Stateforthe Environmentllgg4].LP.L.R.85. A clinical
wasterincinerator'wis profosed and there was public-cotl.cer.n about any
i";il;il itie emissioi of'noxious substances, eipecially dio_xins, from the

;;;pdd-pia"t.-Ctia"*ell L.J., with whom Hoffhan aird Hobhouse L.J.,
asreed stateo:

Public concern is. of course, and must be recognised by the Secretary of
state to be, a mat'erial consi'deration for him tdtake inio account. !ut'_i!
loit " ""4 inat public concern is not jusffied, it cannot be conclusive. If
it;;;;-;" ind'ustrial-indeed verylittle development of any kind-
would ever be Permitted.
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In the recent decision of this courtin Newport C.B.C. v. Secretary of State for
Wales (transcript June 18,1997) an award of costs by the Secretary of State
was chillengedon the basis thdt the Inspector had been inconsistent in his
reasoning o-n the question of public pel-epliop of danger fr-om-a proposed
chemicafwaste treatment plant. Hutihison L.J. stated that the Secretary of
State had made an error of law in reaching a decision "on the basis that the
genuine fears on the part of the public, unless objectively justified, could
iever amount to a valid eround for refusal" (paee 14E). Aldous L.J. stated
(page 15D) that the pla-nning authority strcjirtil have'accepted; "that the
perdeived fears, even though they were not soundly based upon scientffic or
iosical fact. were a relevant planning consideration"."Mr 

Bedford relies upon tliLe above statements to support his submission
that public concern about the effect of a proposed development is a material
planirine consideration. The difference between Glidewell L.J., on the one
hand. aid Hutchison and Aldous L.JJ. on the other, need not be resolved in
the present case because the Inspector found that the fears were justified. Mr
Griifiths submits that there ils a distinction between fear of noxious
substances emanating from a site and fear of antisocial behaviour. He also
submits that the conc6ssion made in the Newport casethat publicperception
is relevant to the decision whether planning permission shoul*bb granted
(oase 11A) should not have been made." 

Tie ma'nner in which the Inspector dealt with the second' issue he
identified, that of need; is also chalienged in this appeal. It is submitted that
the Insoector erred in eoine behind tf,e iudgmenf of ttre committee and of
the Hoine Office. Theii vidw that there wal a compelling need to provide
more hostel places in the West Midlands should not have been subjected to
investisation-. The Chief Probation Officer for the West Midlands Probation
Servicd eave evidence.

The c*ommittee's evidence, as summarized by the Inspector, was that
demand for places exceeded supply by almost 13 per cent. The Home Office
had comoell'ed the committee tir clbse two existini hostels with the loss of 3L
beds. Th'e Home Office had agreed with the prop-osed extension at Stonnall
Road. It was one of the hostell identified for bxpansion. Extension would be
physically possible at reasonable cost, the demahd from local courts was high
lnit ttre hostel is conveniently located. The other options were to create
"cluster units," where baile6s are not under direbt supervision, or to
countenance less onerous bail conditions. Eitherpossibility could expose the
community to more risk from criminal elements.

The Insbector stated that he was not convinced that the inability to find
accommodation for some of those referred necessarily indicated that there
was a pressing need for additional hostel space. He did not find a compelling
requiriement to replace some of the 31 bed-spaces lost in the closure of the
otlier hostels. He thought it inconsistent tb claim that the spaces were
essential when the comirittee and the Home Office had implemented the
closure without any guarantee that replacement spaces could easily _be
found. The lack ofbdd-spaces could n<it be regarded as an unacceptable
impediment; "since it must have been realised that an inwitable conse-
qubnce of the hostel closures would be to deprive the courts of their capacity
fbr however lone it took to find suitable replacements". The need forfbr however lone it took to find suitable replacements". The need foi
planning permission did not tPPeq t9 hlrve bebn counteqancgd.mning permission did not appear to have been countenanced.

Havii'e made his analysis of need, the Inspector stated that "ev' 
Havii's made his analvsis of need, the Inspector stated that "even if there

is a needior more hostei space in the West Midlands I consider that there is
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Midlands would not provide a sufficiently cogent reas-on to warrant
expansion of the hostel at Stonnall Road.

Mr Griffiths accepts that the Inspector was entitled to balance need for
additional hostel spaces with othef material considerations and to decide
whether the need should be met on this particular site. What he was not
entitled to do, Mr Griffiths submits, was to challenee the committee,s
assessment of the need itself. That was a wrongful int-rusion into matters
within the sphere of the Home Office and the-Secretary of State for the
Environmerit ̂ (represented by the Inspector) should not tliwart the policy of
the Home Office.
. A further, and se-paratel point !a\en by Mr Griffiths is that the Inspector

should not have hadregard to the "site sel-ection" criteria in the Homebffice
Guidance Note. Paragraph 2.0.3 reads:

Finding a site in a suitable location for a hostel is not easy and can be
very time consuming. The purpose of hostels is to enable residents to
remain under supervision in the community so, as far as possible,
hostels should be sited in areas where they 

-can 
have sood dccess to

public transport, employment, social, recieational arid other com-
munity facilities. This may not always be possible, but any selection of a
site should take into account the possible impact of the hostel on local
surroundings.

The guidance was not intended for the Inspector, it is submitted, but for the
committee and was irrelevant to the llapector's function as a planning
Inspector. The Inspector formed the vieiv that the Home Office's owi
criteria were not met at the appeal site. In the Inspector's opinion, for
example, there was not "good access to public transport, employment.
social, recreational and other community fa-cilities". (It ils not sub:miited bv
the Secretary of State that the last senteice in paragraph 2.0.3 is relevant tir
the first issue in this appeal.)

The Inspector also-r:eferied to Circular 5i94 when considering fear of
crime. The circular does not in mv view throw lieht on whether sucf, fear is a"material consideration" under the Planning Aits. The circular is entitled"Planning out Crime" and is said to provid6 "fresh advice about planning
considerations in crime prevention, particularly through urban desigi
measures". The Inspector, in the parigraph alri:ady set-out, echoes the
wgrding of paragraph A1 of the Circulai where it is siated: ..Fear of crime,
whether warranted or not, is a significant problem in its own right,
particularly among those in the morenuherable sectors of society, sucfr as
the elderly, women and ethnic minorities". I regard that as an uncontestable
statement but not one which throws light uponlhe present issue. As the title
indicates, the Circular is concerned 'Jitir ttre impcirtance of security in the
design of development. It is stated in paragraph 3 that, "there shorild be a
balanced approach-to-designwhich attempts to reconcile the visual quality of
a development with the need for crime pievention". That considerationhas
no bearing upon_the_present issue and fhe Inspector's adoption of a part of
the narrative in the Circular does not involve a misdirection upon the point
at issue.

(1)

(2)

(3)

In considering the evidence in this case, I do not"disturbing inciiients" and "occurrences" found bv the
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occurred can be divorced or treated as a separate consideration from the
concerns and fears of residents which he also-found to be present. The fears
arise from the disturbances and the Inspector was entitled to link them in the
wgy !e-d-id inhis conclusions. It is the impact of the occurrences upon the use
of neighbouring land which is said to be relevant.

These. propositions, relevant to the first issue, emerge from the
authorities:

(1) The impact of a proposed development upon the use of and
. activities upon neighbouring land may be a material consideration.
(2) In consideiing thelmpact, iegard mdy be had to the use to which

the neighbouring land is put.
(3) Justified public concern in the locality about emanations from land

as a result of its proposed development may be a material
consideration.

The contentious point in the present case is whether behaviour on and
emanating from the developmeht land in present circumstances attracts the
operation of those principles. The "palticular purpose of a particular
oicupier" of- land is not irormally a 

-material 
consi'deration in' deciding

whether the development sho_uld be permitted. (East Barnet UDC v. British
TrqnsporI Commisiion1196212 Q.B. per Lord Parker C.J. at p. a91,.)

A signiflcant feature of the present case is the pattern of-conduct and
behaviour found by the Inspector to have existed over a substantial period of
time. I include as part of that pattern the necessary responses of the police to
events at the hostel. That behaviour is intimately connected with tlie use of
the land as a bail and probation hostel. As analyz-ed by the Inspector, it was a
feature of the use of the land which inevitably had impact u^pon the use of
other land in the area. On the evidence, the inspectoi was entitled not to
dismiss it as isolated and idiosyncratic behaviour of particular residents. The
established pattern ofbehaviour found by the Inspector to exist, and to exist
by reason of the use of the land as a bail ind prob'ation hostel, related to the
character ofuse ofthe land, use as a bail and probation hostel. Given such an
established pattern, I would not distinguish ior present purposes the impact
of the conduct upon the use of adjoining land frorn the impact of, for
example, polluting dilcharges by waybf sm6ke or fumes or the uses in Fi:nlay
and Blum. There can be no assumption that the use of the land as a bail anil
probation hostel will not interfere with the reasonable use of adjoining land
when the evidence is that it does. Fear and concern felt by otcupaits of
neigtrbouring -land -is as real in this case as in one invoiving foluting
discharges and as relevant to their reasonable use of the land. Ttre pattern oT
behaviour was such as could properly be said to arise from the use <if the land
as a.bail and probation !ostel and did not arisemerely because of the identity
of the particular occupier or of particular residents.

If that is right, it is a question of planning judgment what weight should be
given to_the effect of the activityupon tf,b uie of the neighEouring land.
(Tesco Stores v. Secretary of State for the Environment 1199-511 W.L:R. 759
perLord Hoffmann at page 780F.) The weight to be given in that context to
the more intensive use bf the host6l proposda Uy the development at issue is
also a question of planning judgment. 

-

Before expressing general conclusions, I turn to the second issue. Had the
propos-al been by a private developer for residential or shopping use, for
example, it would have been open to the Inspector to consider need as a

:, I do not
rund by the

consider that the
Inspector to have
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material consideration. Mr Griffiths relies on the fact that the committee are
a statutory body acting under the statute and government guidelines and he
submits that different considerations apply.

I regard it as a sigfficant feature of tlle present case that, neither in their
eviderice given by tihe Chief Probation Officer, nor in their submissions, did
the comniittee s6ek to limit the scope of the Inspector's investigation of
need. The witness was cross-examined upon need in the usual way. It is not
sussested that a statement of government policy, not susceptible to
chiilenge, was placed before the public local inquiry. That being so,.I am not
surprisJd that fhe Inspector conilucted inquiries into need as he did'

The q uestion of the bxtent to which policy matters may be investi gated at a
public lbcal inquiry was considered by the House of Lords, in the context of
ioad proposals^, and in different ciriumstances,irr Bushell v. Secretary.of
Stateior'the EnvironmentllgSl,l A.C.75. In the present context, there is a
potedtial clash of interest betwden the Secretaryof State for the Environ-'ment 

and the Secretary of State for the Home Department and it may fall for
consideration whethei there are matters of Home Office policy which ought
not to be subiect to challenge at a local public inquiry into a planning appeal.
Upon the prbcedure followed in this case, however, I do not consider that
th'e Inspec-tor can be criticized for adopting the course he did.

In ady event, the Inspector directed^his.Ittention to development on the
particular site and, subj-ect to the committee's subsidiary point, he stated his
bonclusion in terms ihat, even if the need existed,-there was "little

iustification for providins more of it at Stonnall Road." He added, in relation"to 
meeting the'need, thIC "a location like this one, on the very edge of a

small towi and in the sort of quiet suburb where the impact of the hostel
must be particularly apparent, would be incongruous". That was a p-roper
approach for a plairni-ni Inspector to take. I could not envisage a Home
Office policy statement which- in effect directed the Secretary of State for the
Environmeirt to provide for the need at a particular location as distinct from
identifyine the n^eed. I do express the vie* that the extent of the Inspector's
assum6d fower to challenge Home Office policy, and indeed criticize it as
inconsistdnt. mav be scruiinized in a futuie cise. His conduct does not
however, invalid-ate the conclusion he reached in this case. His finding was
based upon the application of planning criteria to a particular- site and
followeci a oroceduie at the Inqriirv to lihich no obiectibn was taken.

The cominittee's further subiriss'ion is in relation-to the use made by the
Inspector of the site selection criteria, already cited, in the Home Office
Guidance Note. The criteria included matters which an Inspector may
properlv regard as material planning considerations. They may be intended
for 

^suiciancE 
of committees seeking to establish hostels but, in so far as the

conliderations set out are material planning considerations, I. see no reason
whv the Inspector should not adopt them, if he sees fit, in considering
whi:ther the ilevelopment on the site should be permitted. 4",it not obliged
to assume that the farticular site, from the planning point of view, meets the
planning criteria stated by the Home Ofncg.' 

The I-nspector's application of the criteria in the Guidance Note to the
appeal site was also atlacked onWednesbury grounds. His conclusions were
iri 

'rny 
view within the range permitted as a-ri-atter of planning, judgment. '

Tlie Insoector expressdd 
'as 

his general conclusion that; "the need to
provide mirre placesin bail hostels th--roughout the West Midlands would not
ilrovide a sufficiently cogent reason to ivarrant expansion of the hostel at
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Stonnall Road". For the reasons I have given, and in agreement with the
judge, that was in my judgment a conclusion he was entitled to reach and I
would dismiss this appeal.

SWINTON THOMAS L.J.: I agree.

HIRST L.J.: I also asree.

*irh;;Wx"Y.I";i*;i
Solicitors-Wragge and Co., Birmingham; Treasury Solicitor; Solicitor to

Walsall Metropolitan Borough Council.

Rep o rter-Megan Thomas.
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