Introduction

Scotland has new and forward-looking legislation for
public access to land, set out in the Land Reform
(Scotland) Act 2003 (Part 1). The legislation came into
force in February 2005 and gives everyone wide-ranging
statutory rights of access to land and inland water
throughout Scotland. It builds on Scottish traditions of
access, on the network of long-established rights of way,
and on other existing rights. The outcome is a modern
approach to access which is among the best in Europe.

Access rights and responsibilities

Access rights apply to most land and inland water in
Scotland, so long as they are exercised responsibly.
Excluded places are specified in section 6 of the 2003
Act, and listed below. Landowners also have obligations
under the Act to manage land responsibly in relation to
access.

Responsibility means acting lawfully and reasonably and
not causing unreasonable interference with the rights and
interests of others. The Scottish Outdoor Access Code
is the reference point for guidance on responsibility, both
for land managers and for those exercising the rights.

The Code is wide-ranging in its content, but it will not
cover all circumstances. Three key principles underpin
all the advice in the Code:

# respect the interests of other people;

g care for the environment; and

# take responsibility for your own actions.

Access rights may be exercised for crossing land and
water, for recreational purposes, for educational
purposes, and for some commercial purposes. There is
no statutory definition of érecreational purposest, but the
Access Code suggests a range of outdoor activities that
would be appropriate, including cycling, horse riding
and wild camping (subject to guidance in the Code).
6Educationd is for the understanding of the natural or
cultural heritage.

Access rights apply above and below the land, and can
be exercised in groups. The Access Code gives special
advice on organising groups and events.

Access rights may be exercised at any time.

Care should be taken to respect peopleds privacy and
peace of mind, especially after dark.

Limitations on the exercise of access rights

Under the Act, certain activities are excluded from the
exercise of access rights, such as: the use of a motorised
vehicle or vessel (except vehicles for disabled people);
field sports; or when with a dog or other animal which is
not under proper control. There is a right to cross a golf
course, but not of recreation on it.

The main places where access rights are not exercisable

are as follows.

f Houses and other residences, and sufficient space
around them to give people living there reasonable
privacy and freedom from unreasonable distur-
bance T this will often be the garden area.

§ Other buildings and the areas around them
(curtilage); land with structures, works, plant or
fixed machinery on it and any compound or enclo-
sure around them.

I Land in which crops have been sown or are growing.
Grass is not treated as a crop, except hay and silage
in the late stages of growth. Access rights can usu-
ally be exercised around the margins of fields.

f  Land next to and used by a school.

{1 Established visitor attractions where the public have
traditionally paid for admittance.

f  Land on which building, civil engineering or demo-
lition works are being carried out, or which is used
for mineral working or quarrying.

' Land developed or set out for a particular recrea-
tional purpose or as a sports or playing field, when it
is being used for that purpose and exercise of the
rights would interfere with the use. But rights never
apply to specially prepared sports surfaces, such as
golf greens.

The exercise of access rights may be restricted under
other statutes and through byelaws. Local authorities
may also exempt certain areas of land from rights for a
short period, say for a special event, or (subject to minis-
terial approval) for up to two years where a clear case for
this can be made. Government may exclude land from
access rights for defence or national security reasons.

Land managers may request people to avoid areas of
land at particular times for operational or safety reasons,
provided that such requests are for the least area and
time necessary.

Responsibilities of public bodies

The Land Reform Act gives local authorities new powers
and responsibilities. They have a duty to uphold access
rights and they have new powers to create and improve
access facilities. These include setting up local networks
of promoted paths (core paths) to help people get out
into the countryside. The Scottish Executive has issued
guidance to local authorities on their new powers.

Each local authority is required to set up a local access
forum. Forums bring together land managers, recreation
groups, and others who are interested in access. They
will advise their local authority about access and rights
of way issues, and help to resolve any local problems.

The Sheriff Court has jurisdiction to adjudicate where
there are disputes which cannot be resolved locally about
the interpretation of responsibility or the extent to which
access rights apply to particular land.

Scottish Natural Heritage (SNH) has developed the Scot-
tish Outdoor Access Code and is keeping it under re-
view. SNH co-ordinates a National Access Forum of all
the main outdoor interests. The Forumds role includes
helping to keep access arrangements under review.

The importance of rights of way and
other existing rights

The new access rights do not displace any other rights of
way or access, whether public or private, or reduce their
importance. So existing public rights of way, rights of
navigation, and rights of recreation on the foreshore con-
tinue to exist alongside new access rights.

Public rights of way, in particular, will continue to be
important. They are part of our heritage, dating back
hundreds of years in some cases.

People will have to depend on these existing rights in
circumstances where access rights do not apply or where
they are limited in some way.

Continued on reverse.

Scottish Rights of Way
and Access Society
(ScotWays)

Do you enjoy Scotlandts
great outdoors?

Do you value Scotlandds fine
heritage of rights of way and
wish to secure them for
future generations?

Do you wish to support the
publicts rights of access?

Why not join ScotWays and feel
you are playing your part?

Please complete the membership form
overleaf and return to:
ScotWays
24 Annandale Street
Edinburgh, EH7 4AN
Tel/Fax 0131 558 1222

Subscription Rates

A

Ordinary membership 18
Concessions (pensioners, unwaged, students) 12
Joint concessions 16
Joint/family (living at same address) 24
Life membership 250
Joint life membership 300
Local authorities 250
Community councils 16
Associations and clubs:

Up to 100 members 25

100 members or more 60







